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RECENT CASES 

Bills and Notes — Notice of Executory Consideration — Conditions 
in Contemporaneous Documents. — Sumter Co. State Bank v. Hays 
et al., 67 So. (Fla.) 109. — Held, that an indorsee of a negotiable note 
given for a stock subscription, who takes with knowledge of a contempo- 
raneous document setting forth an executory consideration, with a pro- 
vision for cancellation of the subscription on a specified contingency, is 
not a holder in due course. 

By the general law of bilateral contracts an executory promise would 
generally be construed as conditional upon a substantial performance 
of the executory consideration up to date. Kingston v. Preston, 2 Doug. 
689. This construction may of course be obviated by an unequivocal 
expression of intention to the contrary. By the great weight of authority 
a person affixing his signature to a negotiable instrument indicates prima 
facie his intention to make a promise unconditioned upon performance on 
the other side. Arthur v. Hart, 17 How. 6 ; Davis v. McCready, vj N. Y. 
230; Chapman v. Eddy, 13 Vt. 205. Especially, though not exclusively, 
is this true when performance of the reciprocal agreement is not to be 
complete until after maturity. Morrison v. Hart, 122 Ga. 660. A fortiori, 
when performance is entirely postponed to maturity. Hudson v. Best, 
104 Ga. 131; Nat. Bank v. Floss, 38 Ore. 68. This has been carried so 
far as to exclude the defense of non-performance of executory considera- 
tion even between immediate parties. Waterhouse v. Kendall, 11 Cush. 
(Mass.) 128; Chapman v. Eddy, supra. But such a defense would in 
such case generally be admitted as a total or partial failure of considera- 
tion. Kelly v. Webb, 27 Tex. 368. In accordance with these views the 
mention of the executory consideration on the face of the instrument 
does not render the promise conditional, thereby destroying the negoti- 
ability of the paper. Siegel v. Trust & Savings Bank, 131 111. 569. Contra, 
Howard v. Kimball, 65 N. C. 178. However, a contemporaneous written 
agreement, either in terms or by identity of subject-matter referring to 
a note, and expressly imposing a condition thereto, is binding between the 
original parties. Rogers v. Smith, 47 N. Y. 324; Machine Co. v. Wood, 
90 Me. 516; Hunt v. Livemore, 5 Pick. (Mass.) 395. By the better view 
a purchaser with knowledge of the terms of such agreement is also bound 
by the conditions. Thomas v. Paige, 3 McLean 167; Sutton v. Beckwith, 
68 Mich. 303; Hill v. Huntress, 43 N. H. 480 (indorsed after maturity). 
Contra, Jennings v. Todd, 118 Mo. 296 (note to be void in a certain con- 
tingency) ; Adams v. Smith, 35 Me. 324 (payment conditional) ; Black v. 
First Nat. Bank, 96 Md. 399 (condition, with agreement not to negotiate). 
In so far as these conditions rendered further negotiation a breach of 
faith, the cases last cited cannot be the law under the Act, Sees. 52 and 55. 
However, courts tend strongly to construe conditions in stock subscrip- 
tions as subsequent and not precedent. Swartout v. R. R. Co., 24 Mich. 
389; Chamberlain v. R. R. Co., 150 L. St. 225. And extreme reluctance 
is shown in allowing conditions to negotiable instruments, even when 
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express reference is made to them. Atwood v. Lewis, 6 Mo. 392. Much 
more, it should be expected, where, as in the principal case, no such ref- 
erence is made. On the ground chosen, notice of executory considera- 
tion, the principal case is contrary to the overwhelming weight of 
authority. 

Bills and Notes — Makers who are Liable as such. — New England 
Electric Company v. Shoak et al., 145 Pac. (Colo.) 1002. — Held, 
where a note for a corporate obligation, bearing the corporate seal, 
and reciting that, "I, we (and each of us) promise to pay," etc., was 
signed first by the corporation and then by the defendants, who 
appended to their names the titles, "President" and "Secretary," that 
defendants are not personally liable on the note. 

"Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal, or in a 
representative capacity, he is not liable on the instrument if he was 
duly authorized ; but the mere addition of words describing him as an 
agent, or as filling a representative character, without disclosing his 
principal, does not exempt him from personal liability." The Negotiable 
Instruments Law, Sec. 20. This does not change the common-law 
rule. Metcalfe v. Williams, 104 U. S. 93; Megowan v. Peterson, 173 
N. Y. 1. The question in each case is whether the words added are 
words of description or words of indication. Brockway v. Allen, 17 
Wend. (N. Y.) 40; Bank v. Ariss, 123 Pac. (Wash.) 592. When the 
principal does not appear as a co-signer, the presumption is that the 
added words are descriptio personae. Brockway v. Allen, supra; 
Schumacher v. Dolan, 134 N. W. (Iowa) 624. But parol evidence is 
admissible to show that, as against the plaintiff, the words indicated a 
principal. Decowski v. Grabarski, 181 111. App. 279. The words do not 
constitute notice. Bank v. Wallis, 150 N. Y. 455. Therefore, as against 
a holder without actual knowledge of the agency the words are merely 
descriptio personae, and parol evidence of the agency is inadmissible. 
Megowan v. Peterson, supra; Bank v. Love, 13 App. Div. (N. Y.) 561. 
Where the name of the principal appears above that of the alleged 
agent, the instrument is prima facie that of the principal. Aungst v. 
Creque, 72 Oh. St. 551; Thompson v. Hasselman, 131 111. App. 257. 
Similarly, when the seal of the corporation appears on the instrument. 
Reed v. Fleming, 209 111. 390. In such case, even where the agent added 
no designating words to his name, parol evidence was admitted to free 
him from liability, against the payee, in Dunbar Company v. Martin, 
103 N. Y. Supp. 91 ; against a holder in due course, in Bank v. Mariner. 
129 Wis. 544. The use of the pronouns "I," "we," and "I or we," 
is immaterial in determining the liability of the agent. Wilson v. Fite, 
46 S. W. (Tenn.) 1056; Williams v. Harris, 198 111. 501. 

Brokers— Compensation— Acting for Both Parties.— Scarborough & 
Darnell v. Stagner, 171 S. W. (Tex.) 1049.— Held, a broker may recover 
a commission from his principal, a vendor, although he has employed 



